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EX-PARTE DECREE INVALID WITHOUT PROPER SERVICE OF SUMMONS

The High Court of Rajasthan (“HC”) in Devkrishna and Ors case! examined whether an ex-parte decree can be
sustained where summons was allegedly refused but the Process Server (“PS”) and Witnesses were not
examined to verify valid service under the Code of Civil Procedure, 1908 (“CPC”).

Brief Facts.

Devkrishna and others (“Appellants”) filed a Civil Miscellaneous Appeal challenging the Trial Court’s (“T'C”)
order which rejected their application to set aside an ex-parte judgment and decree. The suit had been filed by
Kaluram and others (“Respondents”) secking cancellation of registered sale deeds executed in their favour.
The TC had proceeded ex-parte based on a PS’s report stating that the Appellants had refused service of
summons. The Appellants, however, contended they were unaware of the decree and challenged the validity
of service, but the TC rejected their application. The present appeal was preferred by the Appellants before
the HC.

Appellants’ Contentions.

e A witness to the sale deed was deliberately impleaded as a Defendant despite not being a necessary or
proper party, and his admitted written statement was used to decree the suit ex-parze.?

e Two sale deeds executed on the same date led to separate suits, and although they appeared in appellate
proceedings in one matter, they were not informed about the ex-parte decree in the present case.’

e The refusal report was unreliable as the affixation witnesses were not local residents and were not
examined.*

Respondents’ Contentions.

e The Appellants were well aware of the suit and deliberately avoided appearing before the TC.>

! Devkrishna & Ors. v Kaluram & Ors. | 2026 Livel.aw (Raj) 45 | Click here to read the judgement.
2 Paragraph No. 4 of the Judgement.
3 Paragraph No. 5 of the Judgement.
# Paragraph No. 6 of the Judgement.
> Paragraph No. 7 of the Judgement.
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The refusal report submitted by the PS was valid and did not require examination of witnesses unless
challenged through proper procedure.¢

Judgement & Reasoning:

The HC:

Found procedural irregularities, noting that neither the PS nor the affixation witnesses were examined,
and the witnesses were not residents of the Appellants’ locality, making the service doubtful.”

Emphasised that where service is alleged by refusal, ““zhe Court below is duty bound to examine the process-server,”
and failure to do so renders ex-parte proceedings unsafe.?

Relied on Order V Rules 17 and 19 of the CPC and held that the TC must use its discretion to verify
service and examine the PS to ascertain whether his report is correct or not.”

Observed that acceptance of service report is “a serions and solemn act and not merely an empty formality,” as
proper service ensures compliance with principles of natural justice.!0

Held that proof of service of summons is essential before proceeding ex-parte, and the TC must examine
the PS and witnesses on oath to prevent false endorsements of refusal. Hence, the TC erred in proceeding
ex-parte without proper verification.!!

Recognized that procedural rules must advance justice, noting that “Rules of limitation are not meant to destroy
the rights of the parties. They are meant to see that the parties do not resort to dilatory tactics but seek their remedy

promptly”1?
Accepted the Appellants’ explanation for delay!3 and held that the T'C’s rejection of the application to set
aside the ex-parfe judgment and decree was unsustainable. !4

Hence, the HC allowed the appeal and allowed the Appellants’ application to set aside the ex-parfe judgment
and decree passed by the TC. The matter was remanded to the TC for fresh adjudication on merits,'5 subject
to the Appellants complying with conditions including payment of costs and planting and maintaining 25
shade-bearing trees in a public area, imposed in public interest to promote environmental and community
welfare.10
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¢ Paragraph No. 8 of the Judgement

7 Paragraph No. 12 of the Judgement.

8 Paragraph No. 13 of the Judgement

9 Paragraph No. 15 of the Judgement

10 Paragraph No. 16 of the Judgement
1 Paragraph No. 17 of the Judgement.
12 Paragraph No. 18 of the Judgement.
13 Paragraph No. 19 of the Judgement.
14 Paragraph No. 20 of the Judgement.
15 Paragraphs No. 22 of the Judgement.
"6 Paragraphs No. 20 and 21 of the Judgement.
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This Counselence Connect contains information in a nutshell on a recent change in law.
This is not legal advice and must not be treated so. For any clarifications, please contact us at:
info@counselence.com. Past issues of Counselence Connect are available at the ‘Newsletters’ page of our website
(www.counselence.com).
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